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Honorable Geo, H, Sheppard
-Comptroller of rudblio Acgounts
Austin, Texes . - _

tear Sir: T
’ tion
1 storu,ta; law ggt-
h#i1ty of chain store
diew establishments.
-~ In you
two ueutionayro

IrNCE, 1943 u tted
stiréd tex 1.%“?,«?1;331.
thls department. We

1111 T. ’ :*of P . .
hons Irom a letier -written to

quote the first :
you by Honorable\iu

{ that dlaudg e law applicable to
. mber o building ater-~
75 per cdnt of the gross proceads of
{d\ is deternined by what was done dur-
: boedl\ng cslendar ysar. The provision
N Tsdiing thy sdle of fetroleun products doeés not
X R anguage fixing the periocd for deter-
int of tax due &8 the °‘prededing
ay. The question arises in my alind
atir the use of the verm 'preceding orl-
endar year' as to the lumber dusiness, and the
oniseion of the term 'preceding csleandar yesr!
from the clause providing ror the sxemption of
sorvice stations, whare 75 per cent of the gross .
revenue comas from the gale of petroleum produots,
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lumber and bullding materials, and petroleum
products.”

Seotion § of Article 11114, V. A. P. C,, after levy-
ing a license fee on persons opening, establishing, operating
or waintaining one or more stores or mercantile estadblishments
within thi:dstate under the gsams generel management or owner-
ahip, provides:

"Provided that the terms, *store, stores
mercantile establisghment or mercantile eatablish-
ments' wherever used in this Act shall not include:
any wholesale and/or retail lumber and/or building
material place of business, provided as much as
seventy-five (75) per cent of the gross proceeds
of ths business done each preceding calendar year
at such place of business 1p derived from tre sale
of lumber and/or dbuilding material . . . and any
place of business commonly known as a gasoline
£illing station, service gtation, or gasoline dulk
station or plnn&,.providod as much as geventy-five

- {75) psr cent of the gross prooceeds of-the busineas
. one thereat is derived from the selling, storing, -
- -ggdziytribnting of petroleum produocts, .. ." {Emphasis

The inslusion of the underlined phrase with respsct
to lumber dealers and its omission with respect to mservice sta-
tions might, under some oircumstances, indiocate that the dase
figure for the latter is to be something other than the amount
of business done during the preceding c¢alendar year. However,
the cardinal consideration in the oconstruction of any atatute
}s the %ntention of the legislature. As 1s s21d in 39 Tex,

ur, 169: ’

*1The intention of the Legislature in enact-
ing & law is the law itaelf,*' *the essence of the
law,! and *ths spirit whioch gives life' to the en-
actment, XKence the aim and object of construction
i8 to ascertain and enforcs the legislative intent,
end not to defeat, nullify or thwart it
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Any prinociple of construotion whioch might be employed to reach
the oconc¢lusion that the omisslon of this phrase with respeot to
service stations results in their having a different period of -
time as a base for the figure of seventy-five per cent necessa-
rily is but a principle which ssrves as an aid in ascertaining
the presumed intention of the legislature, If the intention of
the legislature is revealed in other portions of the statute
and if suoch intention indicates a result contrary to that uh{ch
would be reached through the application of such principle of
congtruotion, obvlously such principle is inapplicable since
the end to which it is bdbut & means may be otherwise attained.

The chain store tax 1s payadle in advance, and all
such taxes are for a periocd of one year. Taxes for the succeed-
ing year must be paild, and the license theredy obtainable applied
for, by the thirty-first day of Decemder of a given year, Article
11114{4)(5). Obviously at the tlime of such application the only
period of time which can be used as a bace is the period preced-
ing the peyment of the tax and the application for the license.
It cannot be thought that the legislature intended to require
the payzent of the tax by the thirty-first day of Decemder of a
given year and then to sudbdivide the succeeding ysar into periods
in which ths station 414 or did not 4¢ seventy-rive per ceant of
it business 1A petroleum products. The entire framework of the
tax reveals that the legislature was imposing an annual tax upon
all stores and mercantile establishments except those whoss busi-
nesgs during the preceding year was such as to bring them within
the exceptisna oontalned in the statute,

Conssquantly, you are respectfully advised that gaso-
l1ine £11l)ing stations, service stations and gasoline bulk stations
and plants are exempt f rom payment of the tax levied by Sestion 5
of thes chaln store tax law if at leazt seventy-five per cent of
the gross proceeds of their business done during the preceding
year is derived from the gelling, storing or distridbuting of

petroleum products,
Your second guestion reads as followa:

»T will also thank you to advise whether the
carrent year store tax applies mgainst a new lumber
yard, or azainst & new gasoline fi{l1ling efation.”
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3eotions 1, 32 and % of the ohein store tax law
specifically levy a tax upon persons who “operete, m:aintain,
- opan or establish® stores or merosatile ostadlishments aa

<04

therein deaoribed, Moreover, Seotion § provides for situations
in whidh atdres are to e opened sfter the first day of Jenuary

as Tollows:

"e « o upon the issuance of any license after
the first day of January of any cne year, there shall
be oollasgted such frastional part of the license fes
hereinabove fized as the remaining months in the cel-
endar year (including the month in a~hich suoch license

-4s 1ssued} bear to the twelve-month poriod.”

It seams plain that the legislature levied a tax generally on
stores which are "opened® or “estsdlishad” at any tlme during
the year and that such tax is due on new lumber yards and new
service stations unleas such estadblishments sre sxempt under
the "saventy-five per cent” ¢lauses of the statute. Thess
clnuses are i{in the nature of excertiocns or provisos and asg
such ere tc be strictly construed, As is said ia 39 Tex., Jur.
297-298: .

wzZxcoptions and provisos are, as 3 rule strictly
osnstrued and applied. Although the construetion must
be in harzony with the legislative incent as disvlosged
by the esttion in which 1t is contained and by the agsh
a3 a whols, an sxception or proviso »ill a0t be oxtend~
ed beyond lts plaia terms, and one who claizms {8 bane-~
riv will bve regquired to show that he comes within its
terme.”

A lymber yard is exexmp? rramogayment of the tax only i1 at
leagt seventy-five per cent the proceeds of the business
done during the preceding calendar year wag derived from
desoribed produots; uader our answsr to your first question,
the ssse forzula 13 applicable to gasoline service atations.
A8 c&n be soen from the above quotetion, these provisos will
not be extended bdeyond their plain terms and one who claims
trhelyr benefits must show that he comes within their terza,
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3ince it is impossible for new storas to ocme within the terns
of these olaugses, we conclude that suoh stores rexain taxabdble
under the gsnrersl proviasions of the statute.

congequeatly, your sseond guestion is answered in
the arffirgative., '

Trusting that the foregoing satiafactorily anawers
your inquiries, we are,

ocT 18,
Yours very truly

S ANT ATTORNIY GIN2IMAL CF THLAS
eald '

by & KL\ 27

K. Dean ¥oorhesd
Asnistant
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